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LEGISLATIVE EILL 948
Approved by the Governor May 26, 1971

Introduced by John W. DeCamp, 40th District

AN ACT to amend sections 39-727, 39-727.03, 39-727.04,
39-727.06, 39-727.07, and 39-727.13, Reissue
Revised Statutes of Nebraska, 1943, relating
to use of public roads; to require drivers to
submit to tests for alcoholic content in the
blood as prescribed; to prescribe an unlawful
alcoholic content; to provide for local
ordinances; to provide penalties; to make
refusal to submit to such tests unlawful; and
to repeal the original sections, and also
sections 39-727.02, 39-727.08, 39-727.09,
39-727.10, 39-727.11, and 39-727.12, Reissue
Revised Statutes of Nebraska, 1943, section
39-727.01, Revised Statutes Supplement, 1969,

section 39-727.14, Revised Statutes
Supplement, 1969, as amended by section 1,
Legislative Bill 402, Eighty-second

Legislature, First Session, 1971, and section
2, Legislative Bill 402, Eighty-second
Legislature, First Session, 1971.

Be it enacted by the people of the State of Nebraska,

Section 1. That section 39-727, Reissue Revised
Statutes of Nebraska, 1943, be amended to read as
follows:

39-727. It shall be unlawful for any person to
operate or be in the actual physical control of any
motor vehicle while under the influence of alcoholic
liquor or of any drug or when that persgon has
ten-hundredths of one per cent or _more by _weight of
alcohol in his blood as shown by chemical analysis of
his blood, breath, or _urine. Any person who 3hall
operate or be in the actual physical control of any
motor vehicle while under the influence of alcoholic
liquor or of any drug or_while having ten-hundredths of
gne per cent by weight of alcobol in his hlood as _shown
by chemical apnalysis of his _blood. breath. or__urine
shall be deemed quilty of a crime and, upon conviction
thereof, shall be punished as follows: (1) If such
conviction is for a first offense, such person shall be
imprisoned in the county jail for not nmore than three
mnonths, or shall be fined one hundred dollars, or both
such a fine and imprisonment, and the court shall, as
part of the judgment of conviction, order such person
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not to drive any motor vehicle for any purpose for a
period of six months from the date of his final
discharge from the county jail, or the date of payment
or satisfaction of such fine, whichever is the later,
and shall order that the operator's license of such
person be revcked for a 1like period; (2) if such
conviction is for a second offense such person shall be
imprisoned in the county jail for not 1less than five
days nor more than three months, and shall be fined the
sum of three hundred dollars, and the court shall, as
part of the judgment of conviction, order such person
not to drive any motor vehicle for any purpose for a
period of one year from the date of his final discharge
from the county jail, or the date of payment or
satisfaction of such fine, whichever is the 1later, and
shall order that the operator's license of such person
be revoked for a like period, and if the motor vehicle
which such person was operating or was actually
physically controlling, while under the influence of
alcoholic liquor or any drug, is registered in the nanme
of such person, the motor vehicle shall be impounded in
a reputable garage by the court for a period of not less
than two months nor greater than one year at the expense
and risk of the owner thereof; Provided. any motor
vehicle so impounded shall be released to the holder of
a bona fide 1lien thereon, executed prior to such
impounding, when possession of such motor vehicle is
requested in writing by such lienholder for the purpose
of foreclosing and satisfying his lien thereon; and (3)
if such conviction is for a third cffense, or subsequent
offense thereafter, such person shall be imprisoned in
the Nebraska Penal and Correctional Complex for nct less
than one year nor more than three years and the court
shall, as part of the judgment of conviction, order such
person not to drive any motor vehicle for a period of
one year from the date of his final discharge from the
Nebraska Penal and Correctional Complex, and shall order
that the orerator's license of such person be revoked
for a like period. Such penalties as provided for in
subdivisions (2) and (3) of this section shall be
applicable regardless of whether the prior conviction or
convictions was or were based upon violation of state
law or upon violation of a city or village ordinance, or
both. Any city or village may _epact ordinances in
conformance with this section. Upon copviction gf any
berson _of a violation of such a city or willage
ordinance. the provisions of this section _with respect
to the license of such person to operate a motor vehicle

shall be applicable the same as _though it were a

violation of this section.
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Sec. 2. That section 39-727.03, Reissue
Revised Statutes of Nebraska, 1943, be amended to read
as follows:

39-727.03. Any person who operates or has in
his actual physical control a motor vehicle apon a
public highway in this state shall be deemed to have
given his consent to submit to a chemical test of his
blood, urine, or breath, for the purpose of determining
the amount of alcoholic content in his body fluid. Phe
test-shaii-be-administered—at-the--direction--of--a--iaw
enforcement--officer--vhenever--the--person---has---peen
arrested-for-any-cffense-{}r-invotving-operating-a-motor
vehicie-under--the--infinence--of--atcohotic-~-tiquor--in
violatien-of-a-statute-or-a-city--or--vitiage--ordinance
when-the-arresting-officer--has--reasenable-—-grounds-—-¢e
beiieve—that-befote-his—arrest-the——persen-—ias-—dziving
whiie-unde:—the-infiuence-of—aicehoiic-—iiguor;—-or-—12r
inveiving-driving-er-being-in-actual-physicai-controi-of
a-motor-vehicite-with-an-amount-of-atcohot-in--the--bicod
in-violation-ef-a-statute-or-a-city-or-vitiage-ordinance
when-the-arresting-officer—-hus-—teasonab}e—-groun&s--te
beiieve—that-befote—his—arrest-the-persen-vas—&riving-or
in-actuat-physicai-controi-of-a-motor--vehicie~-with--an
amount-ef-atecohol-in-his-or-her-bioced-in-vioiatien-of--a
statute--or--a--city--or--vittage--ordinances Any law
enforcement officer who has been duly authorized to make
arcests for violation of traffic laws of this state or
ordinances of any city or village may require _any _such
person to subpit to a test of his breath for _alcohol
content if the efficer has reasomable qrounds to believe
that suech person has alcohel ip his bedy, _or_ _has
committed a moving traffic violation, or has__been
involyed in a traffic accident. Any_ person who _refuses
o _sebmit to such breath test or whose _breath _test
results indicate am alcohol content of ten-hapdredths of
ope per _cent or more shall be rlaced under arrest. Any
berson so _arrested may them, upon the direction of the
law enforcement officer. be required to submit to a_ test
of his bloed, breath., or urine for a determination of
the _alcohol contemnt. The law enforcement _ officer
requiring such breath. blood, or urine _tests _shall
advise such persons of the consequences of refusing to
submit to such tests. Any person who refuses to _submit
to a breath test reguired pursuant to this section shall
be gquilty of a misdemeanor and. upon comviction thereof.
shall be punished by a _fine of not less thap fifty
dollars nor more tham one hundred dollars. __ Any _person
who refuses to subeit to a blood, breath. or urine _test

required pursuant to this section shall be guil of a
crime and, upon cenviction thereof, shall be punished in

the same manner as he would be if conwicted for a
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violation of section 39-727.

Sec. 3. That section 39-727.04, Reissue
Revised Statutes of Nebraska, 1943, be amended to read
as follows:

39-727.04. The person se-arrested-or—taken—inteo
custedy required to submit to a blood or urine _test
pursuant to section 39-727.03 may choose whether the
test so-required shall be a-chemiceai-test of his blood
Or urine,y-er-of-his-breath--if--equipment--for--testing
preath-is-then-and-there-aveiiablter--6niy--a--physicians
registered-nursej;-or-registered-iaboratery-techroiogists;
acting-at-the-request-of-a-taw-enforcement--officer--may
withdraw--bloed--for--the--purpese--ef--determining--the
alcohotic-content--thereins—-Previded;-—this—-iimitetion
shali-net-appiy-to-the--taking--ef-—a--urine--or--breath
specimens The person tested shall be permitted to have
a physician of his choice evaluate his condition and
perform or have performed whatever laboratory tests he
deems appropriate in addition to and following the test
administered at the direction of the law enforcement
officer. If the officer shall refuse to permit such
additional test to be taken, then the original test
shall not be competent as evidence. Upon the request of
the person tested, the results of the test taken at the
direction of the law enforcement officer shall be made
available to him.

Sec. . That section 39-727.06, Reissue
Revised Statutes of Nebraska, 1943, be amended to read
as follows:

39-727.06. Any test made under the provisions
of seetiens sectiop 39-727.03, te-39-327:427 if made in
conformity with the requirements of this section,
39-323:682; shall be vatid-for-the--purpeoses--of--section
39-723:-01;--and--shati--be competent evidence in any
prosecution under a state statute or city or village
ordinance involving operating a motor vehicle while
under the influence of alcoholic liquor, or involving
driving or being in actual physical control of a motor
vehicle with an amount of alcohol in the blood in
violation of a statute or a city or village ordinance:
Tests_to _be considered yalid shall have been performed
accordima to methods approved by the Departpent of

Health and by an individual possessimg _a valid permit
issued by such department for such purpose. _The

department is _authorized to _approve __satisfactory
technigues or methods and to ascertain the
qualifications and competence of individuals to perform
such tests and to igs¥e permits which shall be subject
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to termipation or revocation at the gdiscretion of the
departaent.

Sec. D, That section 39-727.07, Reissue
Revised Statutes of Nebraska, 1943, be amended to read
as follows:

39-727.07. No physician, registered nurse, or
registered laboratory technologist shall be held liable,
in damages or otherwise, for any act done or omitted in
perforaning the act of withdrawing blood at the request
of a law enforcement officer pursuant to seectiens
section 39-727.03. +0-39-F27s12%

Sec. 6. That section 39-727.13, Reissue
Revised Statutes of Nebraska, 1943, be amended to read
as follows:

39-727.13. Upon the coanviction of any person
for violation of the provisions of section 39-727, or of
driving a motor vehicle while under the influence of
alcoholic liquor in violation of any city or village
ordinance, there shall be assessed as part of the costs
the fee charged by any physician for the test
administered and the analysis thereof under the
provisions of sections-39-327:03--t0--39-727:07 section
39-727.03, if such test was actually made.

Sec. 7. Any person arrested for any offense
inxnl!igg_shg_gggxgLigg_gi_g_mgtogﬁxgnislg__!hilg__!gﬂg;
th_iailﬂgnsg_Qi_glsnhnlis_Lisgng_ghgll_gg__ggggi;sé__gg
§ghniL_Lg_g_kinsﬁ_gx_usiag_ssgx_aﬁ_asgxiggd__ig__§§£Lign
43-727.03 without the prelimipary breath _test if the
g;£g§siag_eiiisgz_gﬂgﬁ_naz_hgxg_a!gilahlﬁ_zhg__ngQSﬁasx
equipment for administering a breath test. ADY__person
refusing t@ submit to the test required by this__section

§hé;l_bg_éghjgg;_ﬁg__ghg__sags__Egaglsisa__aggziggﬂ__igs
violation of sectiea 39-727.03.

Sec. 8. That original sections 39-7217,
39-727.03, 39-727.04, 39-727.06, 39+-727.07, and
39-727.13, Reissue Revised Statutes of Nebraska, 1943,
and also sections 39-727.02, 39-727.08, 39-727.09,
39-727.10, 39-727.11, and 39-727.12, Reissue Revised
Statutes of Nebraska, 1943, section 39-727.01, Revised
Statutes Supplement, 1969, section 39-727.14, Revised
Statutes sSupplemeant, 1969, as amended by section 1,
Legislative Bill 402, Eighty-second Legislature, First
Session, 1971, and section 2, Legislative Bill 402,
Eighty-second Legislature, First Session, 1971, are
repealed.



